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MARRIAGE, DIVORCE AND THE POLITICS OF FAMILY LIFE*
Susan Moller Okin

Israel is one of the many countries that has both signed and ratified the United Nations’ Convention
on the Elimination of all Forms of Discrimination against Women. However, as a number of
signatory countries have done, Israel registered two substantive reservations. One of them has to
do with the Convention’s proclamation that men and women should be equals in entering marmage,
within marriage, and at such time as a marriage is dissolved. The Israeli reservation is made on
the grounds that “the laws of personal status binding on the several religious communities do not
conform” with such equality.! Orthodox Judaism—both within Israel, where it has an extraordinary
amount of authority, and in other parts of the world-1s, of course, one of the “religious communities™
to which the authors of the reservation were referring. Its Halakhic laws of marriage and divorce,

originating in the Torah, by no means treat men and women as equals.

Equalizing the terms of marriage and divorce is absolutely crucial to ending discrimination against
women. If women and men are not equal within marriage, they cannot be equal in any other
important aspect of their lives either. Thus, to sign a human rights document the central aim of
which is to end discrimination against women, but to exempt one’s country from its clauses about
equality within marriage, s not very different from not sigmng it at all. This is even more the case
for a country like Israel, in which civil marriage is unavailable and persons intending to marry
cannot choose (other than by going abroad) to obtain a civil marriage, but must marry under the
auspices and according to the rules of the religion to which they are deemed to belong—regardless
of whether they hold any religious beliefs or not. Unfortunately, many of the countries that have
signed or ratified the various Women’s Human Rights documents of the last two decades have
done so with similar types of reservation regarding marriage and divorce. However, to both sign
and ratify an international document aimed at women’s equality but to exclude the institutions
of marriage and divorce, as Israel, India, and a number of Muslim countries have done, 18 to give
with one hand only to take back with the other. Thus, it is crucial to Israel’'s commitment to women'’s

human rights that the inequalities of Halakhic marriage and divorce be reformed.

In the first section of this paper I shall point out that this problem is by no means unique to Orthodox
Judaism. It has been, and in many cases still is, a problem faced by many of the world’s cultures
and religions, because most of them were founded on the principle and the practice of hierarchy
between the sexes, or patriarchy. I shall give some examples of how the problem has been addressed

and redressed, in the course of struggles to bring such customs and legal systems more in line with



the equality between men and women that has now been widely recognized as the only way for us
to live together humanely in the modern world. In the second section of the paper, T shall argue that
the terms of marriage and divorce are crucial because they affect deeply the ongoing nature of the
marital relationship and therefore of the family built on it. I shall conclude by giving some of the

reasons that I think equality and fairness within marriage are both necessary and extremely important.

As I'make my arguments, I shall pay attention to and respond to some of the arguments I have heard
or read on the other side of the debate. I shall address, in particular, the following four, which I list
here 1n order of what I consider to be their importance, rather than the order in which I address them.
First, it is sometimes claimed that there is nothing wrong with the Halakhic law of divorce in itself,
and that the problem lies with the few recalcitrant husbands who misuse their legal power, by
unreasonably withholding divorces from their wives. I shall argue, to the contrary, that the unequal
power of husbands—to give divorces to or to withhold them from their wives, in cases of marital
breakdown~is itself a real problem, since it is likely to affect all marriages, not only those that end
in divorce. Unless and until a way is found to change this, Halakhic marriage remains a distinctly
unequal, and therefore unjust institution. Second, it is sometimes claimed that some of the proposed
solutions to the problem of the get should be rejected since they weaken or undermine marital
commitment.? I shall suggest that the type of conditional “retroactive nullification” of a marriage
that could solve the problem of the get is no more likely to weaken marital commitment than some
of the existing aspects of Halakhic law concerning marriage. Third, it is sometimes asked: since
Orthodox Jewish women themselves enter into Halakhic marriages, in which wives are bound to
their husbands as their husbands are not bound to them, what grounds do they have for complaint
if, in the case of a failed marriage, the husband refuses to “unbind” them? Here, after setting aside
some related 1ssues, 1 shall address the question of how freely an Orthodox woman can be said to
choose to enter into an Halakhic marriage, and to what extent she could thereby be said to have freety
consented to its constraints on her in the event of marital breakdown. And, fourth, [ shall address
the arguments of those who worry that divorcing husbands are likely to have to submit to unfair
property settlements from the civil courts if they do not have the potential to refuse the get to their
wives in order to rectify such alleged injustices. Here I shall argue that the equal division of marital
property that 1s required by many civil courts (in Israel, England, and the United States, at least) is
much more fair to divorcing wives than the temporary maintenance required by Halakhic divorce
law, though it still leaves the husband alone in possession of what is frequently the primary asset
of the marriage-his human capital or earning power. While occasionally men may be treated unfairly
by civil divorce courts, women and children are far more likely to be treated unfairly by them. Thus

it istheir position, not that of divorcing men, that more often needs to be strengthened.



WOMEN’S EQUALITY AND PATRIARCHAL CULTURE AS A UNIVERSAL PROBLEM:
All of the world’s major and most of its minor cultures are based on patriarchal assumptions. In
most cultures and religions, until relatively recent times, a wife was acquired by her husband, in
many cases in exchange for money or goods (bride price}, and in some cases along with money
or goods (dowry). Wives were, more or less, the property of and very much under the control of
their husbands. This was certainly the case in ancient Rome; it was so under the English Common
Law; it s still the case in many places where Islamic law prevails. In many cultures and religions,
including much of contemporary Islam, many African non-Islamic cultures, segments of Mormonism
(though illegally) in the United States, and ancient Judaism (up until the time of Rabbi Gershom),
a man could acquire more than one wife. Thus polygyny was and in some cultures still is permitted.
(In most cases, there are limits to the number of wives a man may “acquire,” and in some cases
he is supposed to get the consent of his existing wives.) Very few cultures, on the other hand, have
permitted polyandry—one woman, several husbands-and where they do, it generally appears in
the form of several brothers” marrying one woman, rather than a woman’s being permitted to choose

several unrelated husbands, as polygynous men are permitted to choose their wives.

Halakhic law regarding marriage and divorce clearly has patriarchal origins, and some of the extant
problems of this law originate from the ancient asymmetry of Jewish polygyny.” While explicit

discussions of marriage and divorce in the Torah are rare, one short passage , Deuteronomy XXIV,
1-4, 1s very explicit:

A man takes a wife and possesses her. She fails to please him because he finds some
indecency about her; and he writes her a bill of divorcement, hands it to her, and sends
her away from his house; she leaves his household and becomes the wife of another man,

then the second man rejects her, writes her a bill of divorcement, hands it to her, and sends

her away from his house?.

While there has been much disagreement among Talmudic scholars about what “indecencies” on
the part of women constitute adequate reasons for their husbands to divorce them, several things
are made very clear in this passage.* The wife was considered a passive party in both marriage
and divorce at this stage of Jewish history. She 1s “taken” and “possessed” by her first husband;
she is “sent away” from his house on account of some failing, only to be “rejected” and “sent away”
from the house of her second husband. There is no suggestion that she has any say in the matter
of divorce. This short passage 1s the basis of most of Halakhic law concerning marriage and divorce.

But its conception of the respective places of men and women in marriage is clearly unacceptable



in the modern world. As long ago as the eleventh century, the extent of inequality it represented

was recognized to be unacceptable, and two central parts of Halakhic marriage and divorce were
substantially aliered. Rabbi Gershom established both that Jewish men were no longer to be
polygynous, and that a Jewish husband could not divorce his wife without her consent. This
substantially changed the nature of Halakhic marriage; yet there is still one vast inequality of the
sexes that remains from the original text ~the requirement that a husband give his wife a bill of
divorce in order to release his wife from the marriage so that she may remarry or have children
who are not to suffer the stigma and the serious limitations incurred by being “bastards” or mamzerin,
The obvious inequality results from the fact that, if a wife does not consent to a divorce, she has
no such power over her husband. He can not only manacle his wife, but can at the same time
continue with his own life, father children who are regarded as legitimate, and, in certain circumstances,
even marry again (with the permission of a Rabbinical Court), due to the residues of polygyny
that still exist from premedieval Jewish law. Thus, significant relics of a highly patriarchal religious
past still remain very real and problematic in the lives of the Jewish agunot, or “chained women,”

who are stuck interminably in marriages that were long since dead, and frequently subjected to

extortion by their husbands.

Since virtually all of the world’s cultures and religions have had to come to terms with recognizing,
after not just centuries, but millennia, of patriarchal beliefs and practices, the equality of women
with men, it is possible to gain insights from their reforms. Let us look briefly at two examples.
Under the English Common Law, until the mid mneteenth century, a woman lost her legal personhood
upon marriage, entering into a state of “coverture,” in which she could not sign a contract, make
a will, sue or be sued, or own property in her own name. Even the wages earned by a married
woman could legally be taken from her by her husband, whether or not he was living with her,
and spent as he wished. Divorce was impossible to obtain except through the passage of a special
Act of Parliament, which, of course, restricted its access to the extremely rich. In the course of
three centuries only four women had been able to obtain such divorces. When the 1857 Divorce
Reform Act made divorce more accessible, 1t was stil] vastly more accessible to men than to women.
A husband could divorce his wife on the grounds of a single instance of adultery; but a wife could
divorce her husband only if he had committed adultery in addition to bigamy, incest, or extreme
cruelty. So a woman had no way of legally exiting a marriage in which her husband was habitually
unfaithful to her, treated her disdainfully, and even beat her—so long as the stick he used was no
thicker than his thumb. Moreover, if such beatings, or even sexual assault, occurred within a
marriage,’ a wife was still not entitled to leave her husband. If she tried to leave he could legally

restrain her, even if that meant imprisoning her in his house.
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How, then, did English married women, who were not so very long ago under the jurisdiction of
such unjust common law, attain the legally equal status they have today? Only through a long series
of reforms, struggled for mostly by feminist men and women, starting with the Divorce Act of 1857
and the Married Women's Property Act of 1882 and concluding with the recognition of rape within
marriage and further divorce reforms of the 1970s and 1980s. Many of these reforms were strongly
resisted, and attained only after numerous hard-fought attempts. While some nineteenth century
Members of Parliament were convinced that the common law was “unjust in principle and grevious
(sic) in operation, and ought to be altered,” others claimed that making the law of divorce more
equal or allowing married women to own their own property would undermine the institution of
marriage, which, they claimed, was necessarily hierarchical. As Mary Lyndon Shanley relates,

discussing the contentious debate over the proposed Married Women's Property Act of 1857:

[V]ery few members of Parliament believed that two independent wills could exist in a
household without inviting disaster. Lord Campbell advised that the bill “would lead to
perpetual discord. It was a proposal shocking to the habits of all the people of the country.”
A. I Beresford Hope feared that the feminists’ efforts, if not stoutly resisted, would lead
fo the “breakdown of the distinguishing characteristic of Englishmen-—the love of home,
the purity of husband and wife, and the union of one family.” J. D. Fitzgerald asserted that
the bill would “effect a complete revolution in the law, which would disturb all the relations
of husband and wife.” To listen to the Members of Parliament, one would have thought
that never again would parents and children sit around the dining table or the family gather

about the hearth, if wives were 1o possess the right 1o control their own property.’

In the contexts of both the issue of whether married women should be permitted to own their own
property and divorce reform, such sayings as “If two ride on a horse, one must ride behind” were
frequently cited, without explanation as to why horseback riding had any relevance to marriage
at all.¥ In spite of a great deal of such opposition in Parliament (which of course during this time
was elected only by property-owning men), divorce was made more accessible, though as noted
above 1t was still extremely unequal and long remained so. It was not until after several further
attempts that the Married Women’s Act was finally passed 1n 1882, and the law of child custody
was altered in 1886 so as to give more rights over their children to widows and divorced wives.
And, as I mentioned earlier, it was not until the last two decades of the twentieth century, in the
context of the Second Wave of feminism, that English women attained complete legal equality
in marriage and divorce.® Old prejudices and misconceptions about what constituted flourishing

and just family relationships took almost a century and a half to be overcome. What can be learned
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from the English example? Surely, that ways of thinking about marriage that are rooted in long-
held tradition not only need to change over time, but can do so. This can happen if people are able
to reconceptualize what was a hierarchical institution, to come to think of it as a relationship of

equals, and to adapt their laws accordingly.

Another specifically religious culture (besides Judaism) that has, in some countries, been struggling
with a long history of extremely unequal marriage and divorce law is Islam. According to Muslim
law, or Shari‘a, a man may have up to four wives at one time, whereas a woman can have only
one husband. A Muslim man may marry a Jewish or Christian woman, whereas a Muslim woman
may not marry a Jewish or a Christian man. A Muslim husband may divorce his wife unilaterally,
without having to give any justification, and must support her economically only in a temporary
and minimal way, whereas a Muslim wife can divorce her husband only with her husband’s consent
or by judicial decree and for limited and particular reasons, such as his not supporting her economically
during the marriage.” Muslim feminists have been working for change in these laws, with varying
amounts of success. For example, Abdullahi Abdul An-Na’im writes: “[D]iscrimination on grounds
of gender under Shari’a violates established human rights. {It] is morally repugnant and politically
untenable today.”! In several Muslim countries, divorce laws have been reformed so as to significantly
depart from . In Tunisia, women’s and men’s rights to divorce are equivalent and, as I write this
paper, Egypt has just adopted similar reforms. These are, so far, the only two Muslim countries

with equal rights in divorce for women and men.

In other Muslim countries, such as [ran, there have been movements towards equality followed
by regression towards inequality. Unfortunately, under Reza Shah’s rule some reforms, such as
the unveiling of 1935, were forced on women, which created a backlash. Marriage and divorce
were reformed considerably later, and in an atmosphere much friendlier to the changes. Under
Shah Pahlavi (Muhammad Reza Shahn), the reform of marriage and divorce law was passed in
1965, in the form of the Family Protection Act, which gave women the right to initiate divorce
and to gain custody of their children, and freed them from being unilaterally divorced by their
husbands by placing the right to finalize divorce in the hands of a court. Tt also gave women power
to refuse to allow their husbands to take additional wives. All of this progress for women, however,
was eradicated within two weeks of the takeover of Tran by the Ayatollah Khomeini in 1979. One
of the first acts of the Islamic leaders’ campaign of [slamization was to abrogate the Family Protection
Law. Gender relations as a whole were one of the Revolution’s primary targets. “Two years after
the Revolution, hejab was in full force; women had lost the right to initiate divorce and have child

custody; they had been barred from becoming a judge or a president; they could not attend school
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if they were married; they could not study and work in a large range of subjects and jobs; and they
had been totally subjugated to male power.”'? Now, twenty years later, if the current, more reform-
minded government is able to stand up to the resistance of powerful conservative clerics, women'’s
lives in Iran are likely to improve. However, due to the oppressive rule of the Taliban, women in

Afghanistan have taken their place as those most oppressed within Islam.

Muslim feminists in many countries have to struggle, just as Jewish feminists do, with the unequal
terms of marriage in traditional Muslim law, according to which a husband has the unilateral right
to divorce his wife, but she has no parallel right to divorce him. Both Maliki and Hanafi Muslims,
however, recognize a wife’s right to divorce her husband, by permitting the validity of such a right
if it is agreed to by the husband as part of the marriage contract. But such agreement is currently
rare since, as one commentator puts it, “social pressures make it almost impossible for a proud
patriarchal male to accept this condition in his marriage contract.” Without such prior agreement,
a Muslim wife who wants a divorce from an unwilling husband “has to resort to courts or to the
method of khul” to exit her marriage.” That is to say, she “obtains the consent of the husband to
the divorce by paying him a sum of money. The husband may refuse to grant his consent at any
price or demand a very high price for his consent. As a result, a wife may be unable to regain her
liberty even through Khul’.” Thus demands for money far in excess of the amount of the dowry
given by the husband to his wife upon marriage, amounting to blackmail, result directly from “the
fact that jurists made the husband’s consent necessary to the khul” process.”* This is remarkably
similar to the problem of the get, and Muslim and Jewish feminists and reformers have suggested
some similar ways of resolving the problem. These include either general revision of the laws of
marriage and divorce so as to equalize the rights and obligations of the partners or, alternatively,
more frequent use of the insertion of the woman’s right to a divorce, in some form or other, in

the original marriage contract.

What can be learned from the Muslim example is that patriarchal religious laws concerning marriage
and divorce that are rigidly interpreted and fail to be reformed are likely, eventually at least, to
be overridden by reforms in civil law, and that the best way for religions with patriarchal pasts
to retain intluence over family life is to adapt to the realities of the modern world—including the
equality of women. The solution used by some Muslims to the problem of the khul’ can, perhaps,
also allay the fear of the undermining of marriage that worries those who oppose the solution to
the get problem that consists of the insertion of a retroactive nullification clause into the marriage
contract. As [ mentioned earlier, it is sometimes claimed by such opponents of reform that to give

a woman what 1s in effect the right of divorce in her marriage contract, or ketubah, is to undermine
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the institution of marriage. However, for at least three reasons, this argument is unconvincing.
First, men entering into Orthodox Jewish marriages for centuries have known that they possessed
the right of divorce in a fairly wide range of circumstances.™* Yet this has not been seen as a threat
to the strength of the institution of marriage. Second, the ketubah provides for some support of
a wife and children in the event of her husband’s death or divorce. Thus, that divorce is a possible
outcome of marriage is already prepared for at the time of any Halakhic marriage, so that giving
the bride what amounts to the right of divorce should she need it seems unlikely to undermine
the institution of marriage. Third, perhaps those who reject such a solution to the problem of the
get should consider the words of the Muslim feminist quoted above, and question whether it is
not the “proud patriarchal male,” rather than the institution of marriage, that is threatened by the
notion that his wife should have the same rights as he does regarding marriage and divorce. What

is feared may be more the undermining of patriarchy than the undermining of marriage.

THE EFFECTS ON MARRIAGE OF INEQUALITIES IN DIVORCE:

Even when the formal, legal terms of both marriage and divorce are equal, their actual practical
effects tend to make women more vulnerable than men. This is not inevitably the case, for very
little of it flows from the biology of male/female differences. It 1s very largely due to currently
common divisions of labor between the sexes. The more traditional the division of labor is within
a marriage—the more a woman assumes responsibility for all or the vast majority of the unpaid
family work and the more a man assumes responsibility for all or the vast majority of the paid
work—the more economically dependent the woman is likely to become. Of course, women are
not, on average, any more dependent in general within marriage than are men. But the dependence
of men on their wives, especially in traditional marriages—for the care of their children, meals, a
clean and cared-for home, clean clothes, special meals for the celebration of holidays-is very rarely
recognized as dependence. Even when women share the income earning by engaging in full time
wage work, studies done in the United States show that they are still likely to do at least twice
as much of the unpaid family work (which is often not even thought of as “work™) as their husbands."
In general, even with equal legal terms of marriage and divorce, women are likely to change their
lives more because of marriage and parenthood than are men. In doing so, they are likely to render

themselves economically dependent.

However, the terms and customs of marriage and divorce can seriously exacerbate this tendency
towards inequality. If the terms of marriage, for example, designate husbands as the economic
supporters of their wives and wives as the primary child rearers and homemakers, as traditional

Halakhic law does, they will tend to undermine the capacity of a couple to share, equally, both
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of these important family roles and to maintain their economic independence. If customs permit
the marriage of women at very young ages, especially if to older men, this will reinforce gender
inequalities within marriage."” If laws or customs designate the male as the head of the household,
this too obviously detracts from the couple’s potential to relate to each other as equals. And if the
terms of divorce are biased toward either party—as Halakhic law presently gives more power to

husbands than to wives—this too is likely to have an impact on their relationship within marriage.

Thus, one of the very most significant reasons that the terms of divorce need to be equal is that
they affect the nature of the entire marital relationship, and therefore of the entire family. To some
extent, this could be said to be a simple matter of common sense. Imagine either a group or a
dyadic relationship from which one person can withdraw or exit relatively easily, but the other
persons, or person in the case of a marriage, cannot exit without considerable damage or risk of
damage to his or her well-being and life opportunities. Surely this is likely to affect considerably
the way each will act within the relationship. As it happens, we do not have to rely on common
sense, because the idea that the mutuality or asymmetry of a relationship is considerably affected
by the respective capactties of its members to withdraw from it is now accepted as a principle of
social science. Albert O. Hirschman first made a convincing connection in 1970 between the
influence that members of an institution or group are able to exert by voicing their views and
concerns, and the feasibility of their exit from the group.’ There is a complex relation, Hirschman
argues, between voice and exit. On the one hand, if the exit option is readily available, it will “tend
10 atrophy the development of the art of voice.” Thus, if divorce were very easy and costless-legally,
economically, socially, and emotionally-married persons would not exert much effort in discussing
or trying to work out problems in their marriages. On the other hand, the nonexistence or very
low feasibility of the exit option can also impede the effectiveness of voice, since the threat of
exit-whether explicit or implicit, is an important means of making one’s voice influential. Thus,
as Hirschman summarizes these points, “voice is not only handicapped when exit is possible, but
also, though 1n a quite different way, when it is not.” Because of this, in order for the members
of groups 1o have the most effective influence, he concludes that “there should be the possibility
of exit, but exit should not be too easy or too attractive.” In the case of marriage, then, the most
effective way to ensure that the members of a couple try to work out difficulties that arise in their

relationship is to make divorce possible but not easy to acquire.
This sociological theory certainly gives us some insights that we can use (o think about marriage,

divorce, and the influence of voice within families. But we need also to consider the special dynamics

of a two-party relationship, especially the fact that one partner’s ability to exit does not just weaken
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the institution, but dissolves it. Thus whether or not the other partner wishes to exit, he or she is

effectively deprived of the relationship by the decision of the other to exit. Because of this, the
relative feasibility of the exit option for the two parties 1s crucial for the power dynamics of the
relationship.”® As [ have noted, in many religions and legal systems, past and present, a hushand
can unilaterally divorce his wife, without her consent and for little or no cause. This gives husbands
vast power over their wives, which 1s presumably one of the reasons that, in the early 11t century,
rabbinical judges revised Halakhic law, modifying a husband’s unilateral right of divorce by
requiring his wife’s consent.?? However, as | have argued elsewhere, other inequalities in divorce,
too, can have considerable impact on the ongoing relationship of marriage.? Anything in the terms
of divorce that makes it an easier or more attractive prospect for one partner in the marriage than
it is for the other contributes inequality to the ongoing relationship. Why? Because the partner
who has greater potential for exiting unharmed from the relationship thereby gains power or
influence that can be used within the relationship {through explicit or implicit threat of withdrawal)
to make the more dependent partner comply with his wishes. In such circumstances, the asymmetric

dependency is very likely to increase in the course of the relationship.

Clearly, marriage involves, in some respects, especially emotionally, mutual vulnerability and
interdependence. It is, clearly, also a relationship in which some aspects of unequal vulnerability
are not determined along sex lines. For example, spouses may vary in the extent of their love for
and emotional dependence on each other; it 1s certainly not always the case that wives love their
husbands more than they are loved by them, or vice versa. Nevertheless, as I have argued at greater
length elsewhere than [ have space to do here, in crucial respects marriage structured along traditional
lines involves women in a cycle of socially caused and distinctly asymmetric vulnerability.?? Part
of the reason that many social theorists have f{ailed to recognize the patterns of maritally-caused
vulnerability 1s that they confuse the socially caused—and therefore alterable—vulnerability of
women with the largely natural-and therefore largely unavoidable-vulnerability of young children.
This confusion goes along with the usually unargued and surely unfounded assumption that women
are inevitably the primary caretakers of children.” Women are made vulnerable, both economically
and socially, by the interconnected traditions of female responsibility for young children and female
subordination and dependence, of which both the history and the contemporary practices of marriage

form a significant part.
All of these problems exist even when marriage and divorce laws are formally equal, for they

have as much to do with ingrained personal and social expectations as they do with law. Marriage—all

the more when the division of labor between the sexes is very traditional within it—enhances

16



the human capital and earning power of men as it detracts from that of women. Thus most
husbands’ power in the world and in the relationship tends to grow with time, just as that of
most wives decreases. If a couple divorces, especially either while there are still young children
or after many years of traditional division of labor between husband and wife, the wife is far more
likely to be harmed, economically and socially, than is the husband. Typically, any financial support
awarded to the wife is insufficient. Moreover, in about one-half of divorces, in the United States
at least, the ex-husband soon stops paying it. Studies comparing the living standards of ex-wives
with those of ex-husbands a few years after divorce show that those of the former (including,
usually, the children) have fallen considerably while those of the latter have risen. Thus, even when
the terms of divorce are equal, the substantive results are not equal, and the differential in dependency
and in feasibility of exit affects ongoing relations between married couples. As I have suggested,
this very important point responds to the fear of some in the debate over the get that the civil courts
are liable to treat men unfairly, and that they therefore need the bargaining power that comes with

being able to refuse to give their wives a get. In fact, civil courts in both Israel and the U.S. are

far more likely to treat wives unfairly at the ime of divorce, given their typically at-least-equal
contributions to the marriage. Thus, if indeed a potential bargaining chip should be retained on
behalf of either party, to offset the chance of unfair treatment, it should be to women, not men,

that the potential power of refusing their former spouses a divorce is reserved.

Typical traditional or quasi-traditional marriage 1s indeed an excellent example of soctally created
vulnerability, largely because the asymmetric dependency of wives on husbands affects their
potential for satisfactory exit, and thereby diminishes the effectiveness of their voice within the
marriage. The few sociologists who have paid attention to the effect of exit potential on voice or
influence within marriage agree that not only power to make decisions, but also power to prevent
issues from even becoming objects of decision, are related to the spouses’ differential opportunities

to exit satisfactorily from the marriage.

However, all of these actual bad effects of divorce on marriage are likely to be considerably
exacerbated for women if the very terms or even the availability of divorce are not equal for
husbands and wives, as 1s still the case in many places, cultures, and religions. If the law 1s such
that an ex-husband is unlikely to have to support his wife and children for more than a short period,
even 1f she has virtually no wage work skills or the children are still young, both his and his wife’s
awareness of this fact is likely to render an already asymmetric relationship even moreso—opening
the way to exploitation and abuse. Fear of impoverishment is likely to be such a disincentive to

divorce that most women's potential to voice their views and to make claims within the relationship
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will be much diminished by it. And if the law enables a man to divorce a woman in such a way
that he is able to go on with his life, remarry, and have further children—but she is not permitted
to do any of these things—this shadow hanging over their marriage is definitely likely to affect
day-to-day, year-to-year relations between them. When the formal rules of marriage and divorce
are unequal for husbands and wives, they are likely to live their lives together with the constant
presence of inequality (whether always conscious or not) and the continual potential for exploitation
and abuse. Thus those who contend that the problem of the get is not a problem in Halakhic marriage,
but stmply a problem in the case of the occasional recalcitrant husband who will not free his wife,
are completely missing the point. As the foregoing argument about exit and power has shown,
the problem of the get is a problem at the very heart of Orthodox Jewish marriage. Its shadow
hangs over all such marriages. The problem is most obvious in the case of those that end in divorce,
most of all where the husband either refuses to give the get or exploits his right to refuse it in some
way. But it is a looming presence in any difficult Halakhic marriage and is likely to affect the

distribution of power even between spouses in harmonious and happy marriages.

WHY INEQUALITIES IN MARRIAGE AND DIVORCE MATTER SO MUCH:

It is clear from the above argument that the asymmetric provisions of Halakhic law regarding divorce
and remarriage are problems with the law as presently interpreted; they are not simply a problem in
the case of the unfortunate agunot whose unreasonable husbands refuse to release them. The asymmetry
of Halakhic law regarding the giving of the get reaches mto every marriage and family, by exacerbating
the already greater socioeconomic power of men in traditional marriages. Of course, some people
might respond, at this point: “So what? Marriage is supposed to be a hierarchical relationship; families
are supposed to be patriarchal.” To this, I present three responses. The first is that men and women
are equally human beings and, as such, are surely deserving of equal concern, respect, and freedom
to live their lives as they deem best. No argument 1 have ever heard has dissuaded me of this. The

burden, surely, is on whomever does not believe it to prove the case.

The second is that what harms and disadvantages women usually harms and disadvantages children
too. fcan’t summarize here all the ways in which this is so, and surely it is one of those matters
of which the details differ greatly from one part of the world to another, and from one culture to
another. Studies in various parts of the world have shown that among relatively poor people, the
mother’s income is far more closely related than the father’s income to the nutritional intake of
children. Other studies show that the education of young women is more closely related than any
other factor to their ability to space their children as they wish to, which also bears on the children’s

health and general well-being. As I have explained above, divorce usually harms women and
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children quite a bit more, financially, than it harms men. When the unpaid family work that is still
mostly done by women is not valued, such that they are considered unilaterally dependent on their
husbands, children suffer. Unfortunately, the crucial work that women do in keeping house and
raising children, and therefore a crucial aspect of the well-being of children themselves, seems

to count less and less as we hurtle further and further into the vortex of capitalism.

The third reason that inequality between husbands and wives is detrimental is that marriage and
the family are extremely important for not only the physical, but also the moral nurturance of the
next generation. The relationship between their parents is children’s first example of how adults
behave with each other. Moreover, it is children’s first example of how two people treat each other
who are different in ways that, it turns out, are socially salient. What do we want them to learn
from this powerful example? Fairness and empathy with each other’s points of view, with discussion
and compromise 1n cases of disagreement? Or the presumption of superiority and entitlement on
the part of one, and the sense of subordination and obsequiousness on the part of the other, with

unilateral decisions, tyranny, and perhaps abuse in cases of disagreement? Need 1 answer?

Interestingly enough, while many of the great Western political philosophers thought that family
life was an extremely important part of children’s development, very few of them questioned the
patriarchal hierarchy of the families around them. Even Aristotle, Rousseau, Hegel, and de
Tocqueville, all of whom leaned in the direction of political equality, in contrast to their contemporaries
or the societies in which they lived, did not consider either including women within that political
equality or making them equals with men within their families. Yet each of these spoke at some
length about the importance of families as moral learning places for young citizens. Some relied
upon love and altruism, but those who did revealed, both in their writings and in their own lives,
that these are not always reliable.” They never confronted the paradox involved in their apparent
belief that one can learn to relate to others as equals when one’s very first and most important
experiences of human relations are of those between persons who treat each other as distinctly
unequal. Until twentieth century feminism placed this issue squarely back onto the agenda of political
theory, one of the very few notable thinkers to address it was John Stuart Mill, who wrote at a time

when the legal terms of marriage and divorce were still extremely unequal in England, and from

whom we can still learn. Mill, in his courageous essay The Subjection of Women, takes an impassioned
stand that justice within families 1s essential for the development of just citizens. He argues that
the inequality of women within the family is deeply subversive of justice in the wider social world,
because it subverts the moral potential of both men and women. Confronting an audience he knew

would be unfriendly to the 1dea of women’s equality, he felt compelled to muster strong arguments
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for it. The first argument he gives is that such equality “will have the advantage of having the most
universal and pervading of all human relations regulated by justice rather than injustice.” Making
marriage a relationship between equals, he argues, would transform this central part of daily life
from “a school of despotism™ into *“a school of moral cultivation.”* He goes on to describe, in the
strongest of terms, the noxious effect of growing up in a family not regulated by justice. Consider,
he says, “the self-worship, the unjust self-preference,” that is nourished in a boy who grows up in
a household 1n which “by the mere fact of being born a male he is by right the superior of all and
every one of an entire half of the human race.” Mill concludes that keeping the terms and conditions
of marriage “contradictory to the first principles of social justice™ must have such “a perverting
influence™ on the young that it is difficult even to imagine all the good effects of changing it. He
claims that all other attempts to educate the young to respect and practise justice would be superficial
“as long as the citadel of the enemy is not attacked.” Mill felt as much hope for what the family
might be as despair at what it was not: “[J]ustly constituted, [it] would be the real school of the
virtues of freedom,” primary among which was “justice,7grounded as before on equal, but now
also on sympathetic association.” Mill not only saw clearly, but had the courage to address, what

so many other political philosophers only half saw, or turned away from.

WHY WOMEN ENTER INTO A FORM OF MARRIAGE WHOSE TERMS OF DIVORCE
CAN AFFECT THEM SO HARSHLY:

This is the last of the points raised against reform of the get by traditionalists that I said I would
address. It 1s sometimes argued that women who have freely entered into an Halakhic marriage,
wherein the husband “takes™ the wife, and thence must “release” her by granting her a get, have
no grounds for complaint if and when, in the event of marital breakdown, the husband refuses to
grant the get. First, I must pomnt out that this argument does not apply to a great many religious
Jewish women in Israel who, if they want their marriage to be a Jewish marriage at all, have no
alternative but to enter into the very unequal marital arrangement we have been discussing. Because
of the historically pivotal political power of the Orthodox and Ultra-Orthodox population, the more
egalitarian Reform and Conservative forms of Jewish marriage are not recognized. Neither does
it apply to all the secular Jewish women in Israel, who are denied the option of a civil marriage,
unless they go abroad-typically to Cyprus—to marry. Thus the argument does not apply to most
Jewish women in Israel. The remaining question is whether it could be said to apply to Orthodox
Jewish women, whether in Israel or the diaspora. To what extent can they be said to have “freely
chosen”™ all the terms of Halakhic marriage, and therefore to have meaningfully consented to be
in the position of the wretched agunot 1f their marriage should fail and their husbands should turn

out to be the kind of unreasonable, extortionist, or vengeful men who would make use of such a
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device as withholding the get? The first assumption of such an argument is that Orthodox Jewish
women freely choose to marry at all. But even this is questionable. While it is not their religious
duty to marry, as it 13 the duty of Orthodox men, they have few other viable life choices. They
certainly cannot, even if their sexual orientation is strongly homosexual, choose a lesbian partner
without violating the laws of their religion. Nor can they choose not to marry, in most cases, without
experiencing strong pressure from their families and community. Marriage and having children
are not simply choices, but central aspects of Jewish life, especially for the Orthodox and Ultra-

Orthodox, and 1t 1s very difficult to be part of such a religious community without being married.

The second, equally questionable, assumption of the argument is that a religious woman can “freely
choose™ to marry in a non-religious ceremony and without the blessing of her religion. For religious
people—the moreso the strength of their belief and commitment—their very identity is usually largely
constituted by their religion. It is therefore unthinkable for them not to marry in accordance with
its laws, tenets, and rituals. Many religious people would not even consider themselves truly
married if they did not marry in accordance with their religion, but were married only according
to civil law. Thus, having entered into an Halakhic marnage does not mean, in the case of many
women, that they have freely consented to, much less endorsed, all or any of its patriarchal
terms—from its gendered division of labor to its highly unequal terms of divorce. For many women
in such marriages, whether born into or converted to Jewish Orthodoxy, the strength and tenacity
of their religious beliefs may exist despite, rather than because of the patriarchal aspects of their
religion, including its laws of marriage and divorce. Indeed, the number of agunot who adhere
to their religion, who refrain from a second, civil marriage, and who remain childless because of
the impossible situation their religion has placed them in, is strong testimony to the strength of
religious belief. It only adds insult to injury to argue that these women freely consented to the
terms of their marriage, and thus are in some sense willing accomplices in a marriage system that

has left them, in terms of family and intimate life, non-persons for the rest of their lives.

CONCLUSION:

Virtually all of the world’s cultures and religions, relatively recently, have had to come to terms with
recognizing, after centuries or even millennia of patriarchal beliefs and practices, the equality of
women. Some still have a long way to go. But in those that have changed greatly, the struggle was
often hard fought, and changes in the laws of marriage and divorce have often been the most strenuously
resisted. As [ pointed out earlier, even legal equality in marriage and divorce does not always bring
actual equality or fairness for women, especially when they have lost eaming power during marriages

while men have gained it (partly by having wives at home to take care of their children and the rest
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of their lives). There is still much work to be done.

The most important thing to recognize 1s that the problems of how to treat women as full, free,
and equal human beings have been experienced by many cultures and religions. There have been
many successes. But there are also many failures and regressions occurring for women around
the world, partly in reaction to past or present, political or economic, Westernization or imperialism.
Each culture or religion has to work out its own way of bringing its laws and customs in line with
the equality between the sexes that is an inevitable part of the new century and the new millenium.
Within each culture or religion, there are former precedents for change. There were, after all, very
significant changes in women'’s rights achieved within Orthodox Judaism about a thousand years
ago, when Rabbi Gershom revised Halakhic law so as to ban polygyny and disallow divorce without
the consent of the wife. Surely now it is time to make the much needed and significant changes
that will complete Rabbi Gershom’s reforms. Halakhic marriage is far more likely to be strengthened

than to be undermined by becoming a partnership of equals.
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