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Dr. Salim was entirely opposed, considering that the time had not arrived
for such an innovation. This view was supported by Toukan Bey and
Sheikh Abu Middein. *
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My personal impression is that they [the Moslems in Palestine — R.H.K. &
E.K] would intensely resent being cross examined in public by a woman —

.especially a Jewess
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Anglo-Jewish men were occasionally drawn to advocate suffrage because
of their wives' activities. Like other Jewish suffragists, Beatrice Samuel,
wife of Herbert Samuel, advocated granting suffrage to women on the
same terms as men. Even this moderate approach aroused objections.
Samuel, a staunch member of the Liberal Party, was originally hostile on
the issue, but by 1918 as a cabinet member he sponsored a successful
Parliamentary motion to enfranchise women. Like many Liberals, he
feared that limited suffrage would throw votes to the Conservatives and
that full adult suffrage would put the Labour party in power.”
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An Ordinance to provide for the admission of women as Advocates before the Civil

Courts

2. A person shall not be disqualified by sex from being the holder of a license to
practise as an advocate in the Civil Courts or from practising the profession of an
advocate. Provided that where the holder of a license to practise as an advocate is a
woman she shall not be authorized to appear in any Tribal Court.
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3. (1) The Chief Justice may by regulation forbid licensed advocates who are women to
appear in any specified class or classes of judicial proceedings or otherwise restrict
their exercise of the profession of advocates.
(2) Failure on the part of any woman advocate to comply with any such regulation shall
be deemed to be unprofessional conduct within the meaning of Section 15 of the
Advocates Ordinance, 1922.
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Government officials and nongovernment actors use legislation to convey
images of themselves rather than to alter reality. In the case of Palestine’s
child-protection laws, representation — that is, the active use of legislation
to convey images of its creators — became the lawmakers' main goal.
Palestine's child-protection laws were enacted not to protect children but to

protect British colonial rulers' public image.'®
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High Court No. 87/28
In the Supreme Court sitting as a High Court of Justice

Before:- The Senior Puisne Judge, Mr. Justice
Kermack and Mr. Justice Khayat.

In the application of :-

Mrs. Rosa Ginzberg Petitioner
V.
The Legal Board Respondent

Application for an Order to issue to the respondent to
show cause why Petitioner should not be admitted to the
Foreign Advocates Examination.

Judgment — of Mr. Justice Corrie.

1. The petitioner, Mrs. Rosa Ginzberg, Desires to be admitted to practice as an
advocate and for this purpose has applied to the Legal Board for permission to present
herself as a candidate at the Foreign Advocates' Examination.

2. Her application has been refused by the Legal Board in a resolution passed on the
13th of June, 1929, in the following terms:-

k “The Board sees no reason to change the decision made in October 1922, that,
according to the true interpretation of the Advocates’ Ordinance 1922, women are
debarred, on the ground of sex, from admission as advocates in Palestine.

The Board is of opinion that to permit a woman to sit for the Foreign Advocates’
Examination might be interpreted as giving her, if successful in the examination, the
right to claim admission as an advocate; and as, in their opinion, women cannot be
admitted as advocates, they consider themselves obliged to refuse Mrs. Ginzberg's
application to sit for the Foreign Advocates' Examination.”

3. The Petitioner is now asking for an order directing the Legal Board to permit her
to take the examination. The point that the Petitioner may be entitled to take the
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examination, although not entitled to be admitted as an advocate, has not been raised;
and this Court has, therefore, only to consider whether the Petitioner is or is not
disqualified by reason of her sex from admission to practise.
4. The legislation regulating to the admission of advocates, is to be found in the
Advocates’ Ordinance 1922, and the rules made thereunder in 1926, read in
conjunction with the Interpretation Ordinance 1929.
5. Section 5 of the Advocates’ Ordinance 1922, prescribes the conditions of grant of
a licence in the following terms:-
5. (i) Licences shall be granted either to practise before any Civil Court in
Palestine, or to practise before any Moslem Religious Court in Palestine.
(i1) Subject as is hereinafter provided an applicant for a licence to
practise before any Civil Court must satisfy the Board :-
a. That he has attained the age of 25 years.
b. That he is of good character.
c. That he has passed not less than two years service in the office of an
advocate licenced to practise in Palestine.
d. That he is adequately qualified by examination as to his knowledge
of law, to practise as an advocate in Palestine.
(iii)An applicant for a licence to practise before the Moslem Religious
Courts must satisfy the Legal Board :-
a. That he is adequately qualified by examination as to his knowledge of
Moslem Law to practise before the Moslem Religious Courts and is of
good character or
b. That he is certified by the Supreme Sharia Council to be person
qualified to practise by his knowledge of Moslem Law and by his
good character.”
6. Section 3 of the Interpretation Ordinance 1929 declares that :-

“In every Ordinance, unless there be something repugnant in the subject or
context:- (30) words importing the masculine gender include females.”

7. This provision gives statutory to a rule of interpretation which has been generally
applied in Palestine since the British Occupation.

8. We have, therefore, to determine whether there is anything “in the subject or

context” of the Advocates’ Ordinance 1922, repugnant to the application of the

Ordinance to women.
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9. As regards the subject of the Ordinance it is to be noted that as the date when the
Ordinance was passed, women had become eligible for admission to both branches of
the Legal Profession in England by virtue of the Sex Disqualification (Removal) Act
1919. Hence it cannot be argued that from the point of view of the mandatory authority
by which the Ordinance was enacted, the profession of an advocate was, at the time
when the Ordinance was enacted a profession like that of the soldier or the priest,
restricted exclusively to males.

10. We have, therefore, to ascertain whether there was any provision of the Ottoman
Law applicable to Palestine, or of the earlier legislation of the occupying Power, which
restricted the profession of an advocate to males.

11. Subject to a law dated the 1st Ramadan, 1327, which had no bearing on this point,
the Ottoman Law in force in Palestine on 1% November, 1914, as to the qualification of
advocates is contained in a Regulation issued on the 1st Zilhijjeh 1301.

12. The first article of this Regulation restricts the right to practise as an advocate to
persons who have obtained the diploma of the Law School, and to duly qualified
foreign advocates.

13. Art. 2 and subsequent articles of the Regulation however provide for the admission
of persons who have obtained their diploma from the School of Law.

14. Art. 4 enumerates the conditions which must be fulfilled by the candidate; and it is
important to note that, while this article requires that the candidate shall be at

least 25 years old, it contains no restriction to the male sex.

15. It does not appear, therefore, that there was anything In the terms of the Ottoman
Law which excluded women from admission to practise as advocates.

16. It is not suggested by the Petitioner that before the British Occupation, any woman
did in fact exercise the profession of an advocate either in Palestine or in any other part
of the Ottoman Empire; but the Petitioner argues that this was purely the consequence
of the social custom which then restricted a woman from practising a profession, and
that it is not for the Court to give such a custom the force of law. In support of this
argument the Petitioner has cited a passage from the judgment of the Judicial
Committee of the Privy Council delivered on 15th October. 1929, in Edwards v.
Attorney General for Canada (1930 A.C.124), in which it was held that women were
qualified to become members of the Canadian Senate. In the course of their judgment
their Lordship said (at p.134) :

“The fact that no woman had served or has claimed to serve such an office
is not of great weight when it is remembered that custom would have
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prevented the claim being made or the point contested. Customs are apt to
develop into traditions which are stronger than law and remain in force
long after the reason for them has disappeared”

This dictum appears peculiarly applicable to the social conditions of the Ottoman
Empire before the War.
One point has been raised with regard to the context. It has been argued that the terms
of section 5 of the Advocates’ Ordinance 1922, apply equally to Civil and to Moslem
Religious Courts, and that it cannot have been the intention of the legislator to permit
women to qualify to practise as advocates before Moslem Religious Courts. In
considering this argument, however, it must be borne in mind that no provision of the
Ottoman Law excluding women from practising before the Sharia Courts has been
cited in this Court. I must therefore conclude that, if the appearance of a woman as an
advocate before a Sharia Court was repugnant to Moslem sentiment, the occurrence of
such an incident under the Ottoman regime was prevented not by any legislative
prohibition, but by the social custom to which reference has already been made. It is
therefore not fatal to the interpretation which the petitioner asks the Court to put upon
Section 5 that such interpretation would make it legally possible for women to practise
before the Sharia Courts.
17. With regard to Proclamation No. 50 dated the 15th July, 1918, and the Rules of
Courts published in Official Gazette No. 10 on 7th November 1918 (now repealed by
Section 28 of the Advocates’ Ordinance 1922) all that need be said is that they
contained no provision which excluded women from admission.
18. 1 hold, therefore, that there is nothing in the subject or context of the Advocates’
Ordinance to prevent the application of the rule of interpretation, laid by the
Interpretation Ordinance, and hence that the Petitioner is entitled to her Order.
Delivered this 15th day of February, 1930.
(sgd) O.CK. Corrie.
Senior Puisne Judge.

Judgment of Mr. Justice Kermack.

Admission to take the examination held by the Council of Legal Studies for persons
who have obtained the legal diploma of a foreign university, law School or
professional institution, called to the Foreign Advocates’ Examination is governed by
the Advocates’ Ordinance 1922 and Rules made thereunder in 1926.
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The object of that ordinance us stated in the preamble to be “the admission of persons
to practice as advocates and to make other provisions relative to the exercise of the
profession.”

The regulation of the admission of advocates is therefore one of the principal
purposes of the Ordinance and the sections Dealing with this matter from a fairly
complete code on the subject. Section 27 retains the provisions of Chaps.1I, & III. of
the Ottoman Regulations as to advocates so far as not inconsistent with provisions of
the Ordinance but where a new law lays down a new code on a certain subject it is not
a legal method of interpretation to read isolated phrases from the old law into the new.
The Turkish Law as to the Admission of Advocates is therefore impliedly abrogated by
the Ordinance.

As regards the argument that the spirit of the Turkish Law is to be retained and
that according to that spirit it is highly improper that women should exercise the
profession of advocacy. This amounts to a plea that the practice of the law by women
was contrary to the public policy, including religious policy. On the one hand it is clear
that no woman did under the Turkish regime practice as an advocate and that many
judges would have been shocked at the appearance before them of women Advocates.

On the other hand, the seclusion of women is not a fundamental article of the
Moslem religion, nor is there any law pointed out forbidding women to do similar
things. The prohibition in the Turkish Law is merely arrived at by deduction from the
fact that women could not obtain a degree, and the removal of the barrier to women as
regards degrees appears to have automatically removed the barrier to their becoming
advocates in Turkey. No reason is suggested why that should be against public policy
in Palestine which is not against public policy in any of the surrounding countries,
including Turkey, Syria and Egypt or in the territory of the Mandatory State.

The legislature has not seen fit to make any prohibition of this or similar nature
although the question must have been before them. It is therefore impossible to hold
that it is contrary to public policy.

The question must therefore be decided purely on the Ordinance of 1922. That
Ordinance is expressed through out in the masculine but the Interpretation Ordinance
1929, Sec. 3¢ (30), which applies to Ordinances made before as well as after its date,
words importing the masculine gender include females, and women lawyers being
quite well known in 1922, there seems no reason to think that this section of the
Interpretation Ordinance does not apply.

The Court therefore orders that the Legal Board shall admit the Petitioner to take
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the Foreign Advocates Examination when it is next held unless she is debarred by
some other reason.

Delivered this 15th day of February 1930.

(sgd) S.G. Kermack.

Acting Puisne Judge.

Judgment of Mr. Justice Khayat.

Although the provision of the Law quoted by both sides could be interpreted as
referring to males and females, yet the practice in force under the Turkish regime was
to prevent ladies from joining the Law School, up to the year 1908, when the
government sent a number of ladies to Paris to learn law. I do not think that at present
sentiments would be shocked at seeing ladies pleading in the Civil Courts, especially if
they are of the non-Moslem communities. I therefore, hold that the order nisi should be
made absolute, although the spirit in which the law relating to advocates was made
intended males, which is confirmed by the practice which had prevailed up to the
present; there is, however, nothing which restricts the profession to males. Moreover
the present state of the country does not prevent the admission of ladies as advocates.

Delivered this 15th day of February 1930.

(sgd) F. Khayat.
Puisne Judge.
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