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"How is that? You don't even know me.
I've worked and I'm a good mother.
That doesn't matter, says the system.
You use drugs, brother.
— And that the real deal.
So out of the clear blue sky
This obnoxious, unidentifiable, anonymous creature
Elopes with my son.
But that's alright says Uncle Sam,
You defaulted your rights
The moment you picked up.”
Daisy Oatman, homeless poet, 1990.
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"The court declines the state's invitation to walk down a path that the law,
public policy, reason and common sense forbid it to tread."*
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22 New Eng. L. Rev. (1987) 521, 551: "Pregnancy [is] a state of being that is
neither unitary nor dual, exactly; a state to which we can apply no number known
+to us. Pregnancy discloses the truth of paradox"

I. Karpin "Legislating the Female Body: Reproductive Technology and the 143
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"Women are not essentially, necessarily, inevitably, invariably, always,
and forever separate from other human beings: women, distinctively, are
quite clearly 'connected' to another human life when pregnant. In fact,
women are in some sense 'connected' to life and to other human beings
during at least four recurrent and critical material experiences: the
experience of pregnancy itself; the invasive and 'connecting' experience of
heterosexual penetration, which may lead to pregnancy; the monthly
experience of menstruation, which represents the potential for pregnancy;
and the post-pregnancy experience of breast-feeding. Indeed, perhaps the
central insight of feminist theory of the last decade has been that women
are 'essentially connected', not 'essentially separate’, from the rest of human
life, both materially, through pregnancy, intercourse, and breast-feeding,

and existentially, through the moral and practical life."'%®
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"Cultural constructions of motherhood and women's sexuality are located at
the intersection of productive and reproductive relations and project
powerful images which are at the very core of gender relations in American

society."!’
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Seymour, supra note 36, at p. 53; West, ibid 193

.Daniels, supra note 24, at p. 5 Q¥ MW7 194
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"I believe that controlling women to protect their fetuses is using

pregnancy to deprive women of the most basic civil rights."**
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:Janet Gallagher NXY 1IR"1W

"The real question posed by the 'fetal rights' phenomenon has much less to
do with the status of the fetus than with the status of women. It boils
down to a question of control: control over abortion, pregnancy and birth —
control over women's bodies and lives."!
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"At stake in the new politics of 'fetal rights' is not control over fetal health
but the mediation and consolidation of the ultimate power that women

have: the power to give birth."2%
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"Understanding the maternal-fetal relationship as an intimate interactive
unit, in which there is a severe discrepancy in power, better helps us define
the nature of the moral relationship that exists between the pregnant
woman and the fetus. Using this redefinition of the maternal-fetal
relationship offers drug policy makers a more realistic and morally

supportable basis for developing drug policy for women."?!?
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economic resources and the burden of child related responsibilities. In
addition, there are barriers to engagement in treatment, primarily arising

out of the psychosocial make-up of drug dependent women."*$®
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"Before dismissing this suggestion as absurd, recognize that it is perfectly
consistent with the policy underlying the newborn toxicology screening
laws. The reason it would never be pursued is not because of logistical
difficulties, but rather because of its infringement on male autonomy."**°
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"Thus, while drug use may have some bearing on parental fitness,
automatic removal of children whose parents are drug users is grossly over-

inclusive."%!
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King, supra By M03 00720 0y nxwnh nvax 1oTIna wwwn tEugenics 327
note 91, at p. 610: "Coercing reproductive decisions — whether to delay or
prevent conception — as the primary solution to women's drug abuse squarely
poses the question of what motivation really underlies the punitive approaches
we have taken in current drug policies for women. For some people, drug-abusing
women should not be permitted to parent because they will expose future children
to serious physical and psychological harm. Preventing or delaying
reproduction is, therefore, an especially effective way of preventing future child
abuse. For other people, drug-abusing women do not deserve to be parents. Their

.past conduct is so egregious that they merit severe sanctions”
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